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Introduction
This paper considers the separate representation of children in their parents’ private law family proceedings, focusing on those children who are represented by a ‘guardian ad litem’. Drawing on research from a recently completed study for the Department for Constitutional Affairs, it explores how far separately representing the child through a guardian ad litem may – or may not – provide a mechanism for enabling the court to arrive at a ‘better’ outcome for the child. It suggests that a certain amount of role confusion exists amongst both the professionals and the parents and children who meet them in the court system as to what separate representation is, and is for, and argues for a more nuanced assessment of what may best meet the needs of children caught up in the most bitter parental disputes. The study involved examination of 121 court files in five different courts, in-depth interviews with 15 children and 23 parents and carers, and a postal questionnaire completed by 420 family solicitors. The paper focuses on the children’s views and experiences. 
The legal basis of separate representation in England and Wales
Under the Family Proceedings Rules 1991 (FPR) r 9.5, if in any family proceedings it appears to the court that it is in the best interest of any child to be made a party to the proceedings, the court may appoint a Children and Family Court Advisory and Support Service (CAFCASS) officer or (if he or she consents) some other proper person, ‘to be the guardian ad litem of the child with authority to take part in the proceedings on the child’s behalf.’ The appointment of a guardian ad litem under r 9.5 is the main mechanism utilized where a court reaches the view that the child’s interests cannot adequately be identified or served either by means of the evidence and arguments presented by the parties to the proceedings, or the information provided by the CAFCASS officer in his or her report to the court.  It is this mechanism that is the subject of this paper. 

The extent of use of r 9.5
There was an increase of 108% in the use of r 9.5 between 2004 when guidance on its use was revised (see below) and 2005, with CAFCASS reporting that requests for a CAFCASS officer to assume the role of guardian ad litem had risen from 549 in 2003-4 to 1,141 in 2004-5 (CAFCASS, 2005: 29 and Fig 22). Data obtained from CAFCASS for our study concerning the number of CAFCASS appointments under r 9.5 made between 2003-4 and 2004-5 revealed that there are areas of the country which appear to make more use of r 9.5 appointments than others. Yorkshire/Humberside, the North West and the West Midlands regions appear to use r 9.5 in up to around 10% of relevant cases, compared with ‘medium-use’ areas, such as the South West, the West and the East Midlands, at around 5%, and ‘low use’ areas such as the North East and East at around 2%. 
Circumstances of use
The main source of guidance for when a child should be separately represented is the President’s Direction (2004). However, there is a dearth of published data to determine what actually happens in practice. One study of a single court (Bellamy and Lord, 2003) categorized cases where r 9.5 was invoked according to five main kinds of factual circumstances: ‘intractable’ cases; cases with a significant foreign, ethnic or cultural element; cases where a parent had mental health difficulties; cases involving allegations of physical or sexual abuse of a child, violence between the adults or drugs and alcohol abuse; cases concerning multiple applications about the child by different family members. Our questionnaire survey of family solicitors reflected a similar pattern. The majority of respondents saw ‘intractable cases’ as the main trigger for a r 9.5 appointment.  ‘Complexity’ was also frequently mentioned by the solicitor respondents as a reason for directing separate representation. An important feature of the use of a guardian appears to be to enable social work (be it conciliation, mediation, counselling or support of other kinds) to be undertaken during the proceedings with a view to helping the parties come closer to an outcome with which each can live. 
Views of the children 
The views reported in the paper, based on a small sample of 15 children, while highlighting a number of important issues, should not be regarded as necessarily representative of the whole population subject to r 9.5, or indeed representative of the total number of such children whom we identified in our inspection of “closed” case records. They should thus be regarded as suggestive rather than conclusive.   

· Most of the children liked the idea of someone appointed by the court to help them have their say in the proceedings. Indeed, some children would have liked to go to court and tell the judge direct. 
· However, a number of children were clearly ignorant, confused and made anxious knowing that their parents were going to court to contest residence or contact.  They imagined the courts to be “scary places” with judges who have the capacity to “punish” their parents. So, although on the one hand, they would have liked to go to court in order to get their views across, on the other, some of the children were intimidated by the thought of doing this. 
· Almost all of the children were confused at one stage or another as to who was involved in their case, and what court proceedings entailed. Not all of the children were even aware that a ‘guardian’, as distinct from some other person from the court, i.e. the Children and Family Reporter (CFR) was involved in the case.  
· The children’s views of the guardians depended not upon the agency they worked for, or indeed, even their role as the child’s representative, but much more on the personal qualities and skills of the individual appointed. A number found the CAFCASS CFR as approachable, or better, than the guardian – and vice versa. 
· Where the children did understand (or thought they did) that the guardian’s role was to ‘represent’ them, they thought that this must require that their views be accurately reported to the court. If this did not appear to be what happened, they were particularly annoyed and upset. So too, did they resent what they saw as breach of confidentiality when the guardian passed on information they had thought would be kept secret. 
· But where the children had established effective, supportive relationships with their guardian and/or solicitors, they reported feeling having been made more confident both in terms or being able to get their views over to the court but also by the experience of being treated with respect, and in the case of teenagers as young people capable of having their own independent view.  

Discussion and conclusions

Children’s need for reliable information

We know from other research into children’s views of divorce that although professionals encourage parents to explain things to their children, many parents find it difficult to do so, particularly in a way that does not denigrate the other parent. Moreover, children often do not know how to ask for information that they need to help them understand what is happening. In the cases in this study, where inter-parental conflict had often been prolonged with repeated resort to court proceedings, children’s needs for information and support were even more pronounced. A number were clearly ignorant, confused and made anxious by knowing their parents were going to court to contest residence or contact.  

But as far as giving children information is concerned, it is not enough merely to distribute leaflets to parents to encourage them to keep their children informed, or to give children themselves leaflets (however well designed) explaining the nature of family court proceedings. Children caught up in these disputes need a much more sophisticated and personal source of support and information, ideally from the beginning when the case has been set down for a first hearing. We consider that CAFCASS should have responsibility to ensure that children are given the clear explanations about the whole court process, including, in r 9.5 cases, explaining the differences between the role of the CAFCASS reporter and guardian (particularly if the two distinct roles are to be performed by the same person) and the purpose of the child’s legal representative.  
Meeting children’s support needs

Not only do children embroiled in their parents’ dispute need reliable information, they also need emotional comfort and support throughout the litigation process.  Although parents and close friends are the most obvious providers of support, it is clear that not all children receive it. Previous studies have shown that children generally lack any form of institutional support from the beginning to the end of the proceedings. In this particular study, however, it was clear that for some children, this role was in fact performed well by a guardian from CAFCASS, and in several instances from NYAS, while for some of the older children, the solicitor emerged as the key figure. Those who received such support seemed strengthened by it – a view confirmed by some of the children’s parents. But there were also other children who appeared not to have found anyone they could trust and relate to, despite having a guardian. They appeared ‘lost’, withdrawn, depressed, intimidated or angered by their contact with the family justice system. 

We concluded from our study and from previous work on children in divorce that a number of children need a concerned impartial person accessible to them apart from their parents to support them and help them manage the critical family transitions following the breakdown of their parents’ relationship; a role which, in our report, we have termed ‘passage agent’ support. This means a person who facilitates a person’s change in social status – often, of course, a role performed by the parties’ lawyers. We suggest that this points to a need to emphasise and give greater reality to the element of ‘support’ for children already contained in the title ‘Children and Family Court Advisory and Support Service’. 
Giving the child a voice in court

A number of the children in our study had only a hazy idea of the distinction between a CFR, a guardian and a specially appointed solicitor. But for all that, they generally understood and approved of the idea of having someone to help them have a say in proceedings. Most of them believed that if their parents could not resolve their differences in any other way, some sort of judicial authority was needed. 
The success of a CFR, guardian or solicitor in meeting the children’s needs for information, support and representation clearly depends upon the individual skill of the person appointed, not on the label they have attached to them. Where the views of the child and guardian diverged, we suspect that some guardians were not skilled enough to make clear to the child what the role of the guardian entailed. It must also be remembered that confused and disgruntled parents might compound the child’s confusion in this respect – all the more reason therefore for the children’s representative to ensure that the child has a clear understanding.

Turning to the children’s view of the courts, they wanted courts to be more child-friendly and to work in such a way that they could, if they so wished, put their view directly to the judge, or at least meet the person who was taking important decisions about them. Such views are, in our opinion, an important endorsement of separate representation, partly because it implies recognition of children and young people as valuable citizens. This in itself might be morale boosting at a vulnerable time. 

Clarifying the role of ‘separate representation’
However, in discussions about the purpose of separate representation in contested private law proceedings, it is clear that there are three quite different roles that people may have in mind. First, there is the role of ascertaining the voice of the child to assist in the court’s decision-making. Secondly, there is the way in which the child representation process can be used by the court and the children’s representatives as part of their efforts to moderate the intractability of parental disputes. Thirdly there is the role of providing children with a source of reliable information and support during the course of the proceedings to help them cope with the associated anxieties and uncertainties. It can be seriously misleading to lump these three distinct roles under the single label ‘separate representation’ which in any case carries the traditional connotation of the adversarial process. 

The relative weight that one might give to these different roles will depend on how one views the primary task of the court in any given private law case. On the one hand one can take a traditional view of the civil adjudication process, in which the parties, unable to resolve the dispute themselves, come to the seat of justice and ask the judge to ‘hand down’ the decision having heard all the evidence, including in these particular circumstances the children’s wishes and feelings as conveyed by the children’s representatives and the views of any experts or social workers of what might be in the child’s best interests. On the other hand, the court’s role may include a more managerial, even ‘therapeutic’ approach when confronted with parental disputes – a recognition that the family law process interacts over time with the psycho-dynamics of family life. Both the traditional and the managerial approach imply a recognition that the authority of the court is often accepted, albeit reluctantly, by the warring parents. But both approaches, by focusing attention on the disputing parties, can easily fail to take proper account of the children. In our view, by so doing, the complexity of serious family conflict is over-simplified and may lead to the paradoxical state of affairs where everyone pays lip service to the welfare of the child while in effect marginalising them and denying the reality that (actively or passively) children inevitably participate in and may even contribute to the family’s problems and in their family’s interaction with the family justice process. 
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