International Conference on Children and Divorce, Monday 24 - Thursday 27 July 2006, University of East Anglia, Norwich
Based on a chapter contribution in Straetmans, G. et. al. (eds) (forthcoming 2006) Models of International Family Law for the European Union, The Netherlands, Intersentia

The status of children under EU Family Law

Helen Stalford 

Introduction
[Not intended to be a detailed analysis of EU provision but just an overview – full version of the paper on which this is based is available on request]

· There are now 25 Member States in the EU, constituting an estimated population of 455 million inhabitants, 94 million of which are children. Majority of EU nationals travel to at least one other Member State at some point in their lives, at least for a holiday. 1% (about 4.5 million) EU nationals are moving for reasons other than tourism between the Member States, either to retire in the sun, others for the purposes of employment, study, health or to join family members. 
· Most migrants in the EU are in the 25-40 category, a point in the life-course where people form relationships and have children
· Success of free movement project has led to increase in international families
All of these moves are made possible because of the EU free movement of persons provisions which are now a right of every citizen of the European Union and their family members. The very success of the free movement project has promoted a massive increase in international integration, leading to a greater degree of international relationship and family formation and, in some cases, relationship dissolution. Such events often result in a further migration of one or other party (often back to their country of origin). The ease with which divorce, maintenance or parental responsibility agreements can be enforced cross-nationally, therefore, becomes all the more important.  
Let’s take the typical example of Mary who travels as a student to Spain where she meets José. They marry and live in Spain and have a son, Pedro. Some years later the relationship subsequently breaks down, and Mary decides to return to the UK with Pedro to be near her family. Since her departure, José has failed to send Mary any maintenance for Pedro. She is also concerned that José will violate the terms of the informal access agreement they have reached when Pedro visits his father in Spain during the holidays.   

· Individuals can quite easily exploit their free movement rights in order to frustrate agreements reached in one Member State  
since the gradual erosion of economic and legal barriers within the EU has not necessarily been accompanied by sufficient co-ordination of administrative or legal processes in the context of family breakdown
· The EU is now addressing some of the unforeseen and potentially injurious consequences of its fluid free movement policy. 
Moreover, it could be seen as establishing important supra-national mechanisms to respond effectively to legal problems which transcend or straddle national jurisdictional boundaries. 

· There are separate pieces of EU legislation to address with issues of maintenance, on the one hand, and ‘divorce, custody and access’ on the other. The main piece of legislation that I am going to talk about today, the Brussels II Regulation 
· Formally limited to procedural harmonisation as opposed to harmonisation of substantive family law measures.
So, returning to the case of Mary and José, should José continue to violate the terms of the access agreement (for example, by keeping Pedro in Spain for longer than was agreed) and she wishes to enforce compliance or review the terms of the agreement, the terms of the Brussels II Regulation determine which courts (the Spanish or the English) will be competent to decide on the issue. It does not prescribe how the courts in these individual member states should resolve any dispute over child custody or access. 
History of the Brussels II Legislation

To really understand the nature and scope of the Brussels II Regulation, you have to understand how it was developed. 

· EU family law started life as a non-binding intergovernmental convention (essentially an agreement based on mutual trust between the then 15 Member States of the European Union): 

· The Brussels II Convention of 28th May 1998 

This intergovernmental Convention governed: 
· Divorce and parental responsibility proceedings (custody and access) 
· Introduced uniform standards for determining jurisdiction 
· Facilitated rapid and automatic recognition and enforcement between Member States of judgements on such matters
· Subsequently converted into binding law:

· Regulation (EC) No 1347/2000 of May 29, 2000 
· This reproduced the provisions of the preceding Brussels II Convention but was directly and uniformly binding (so no scope for flexibility). The Regulation came into force on 1 March 2001 and was binding on all of the EU Member States with the exception of Denmark (which opted out of the legislation). 
· Needless to say, the emergence of this new family legislation raised a number of questions, around the ideological and practical implications of procedural harmonisation of matrimonial and parental responsibility laws (these are detailed in the full version of the paper). These debates continued to rage for five or so years as the legislation was being refined, but one issue that was barely mentioned was the lack of direct provision to accommodate the needs and interests of children involved in cross-national family disputes.  
· Why were children’s rights neglected in the earlier Brussels II legislation?

The answer to this lies more in the broader issue of why children have traditionally been neglected in general EU law and policy-making

· Historical dissociation between EU polity and children’s rights issues – children are not workers in the traditional sense of the word so EU project of little relevance to them.

· Conflation of children’s rights  issues with those of other EU actors (notably women and the wider family)

· Limited EU competence to legislate on children’s rights issues; children’s rights seen as lying within domain of international human rights law as well as domestic law and policy.

Consequently, most EU measures are characterised by their age-neutrality – fail to reflect the specific needs and interests of children
· Consequences of this?

· It led to an inconsistency in Member States’ obligations: on the one hand they are bound by EU law which patently ignores children’s rights while, on the other hand,  they have ratified a range of international human rights provisions that impose an obligation on them to incorporate a specific children’s rights element into family law procedures.  Indeed, such is the force of international children’s rights instruments such as the UNCRC, any system of family law, whether it be at national or supra-national level, that does not take adequate account of children’s rights is almost inconceivable.

· Responding to these and other criticisms, then, the legislation was subsequently repealed. The new and current version of the Brussels II Regulation is therefore: 

· Regulation 2201/2003 of 27th November 2003 
· The new Regulation embodies a range of provisions that reflect domestic systems’ commitment to upholding individual human rights in the context of family proceedings, particularly the rights of the child. To illustrate this, I’m going to focus on the two fundamental tenets of children’s rights discourse that underpin domestic family law procedures: the participatory ethic (the child’s right to be heard), and the best interests principle.
Children’s rights under the Brussels II Regulation: Interplay between the right to be heard and the best interests principle
· A range of international human rights instruments endorse the children’s right to be heard in both public and private proceedings, but none more so than Article 12 of the UN Convention on the Rights of the Child 1989. Children’s right to participate in family proceedings, subject to assessments of their age and capacity is now a prominent feature of most domestic family law regimes. Similarly, the new Brussels II Regulation is peppered with references to the child’s right to be heard. The preamble sets the tone as follows:

The hearing of the child plays an important role in the application of this Regulation, although this instrument is not intended to modify national procedures applicable. (Paragraph 19)

· Similarly, the best interests principle, as enshrined in Article 3 UNCRC, is a leitmotif running through the Brussels II Regulation, the Preamble of which states that: 

‘The grounds of jurisdiction in matters of parental responsibility established in the Regulation are shaped in the light of the best interests of the child.’ (Paragraph 12).
· I want to illustrate now how these two principles inform the operation of the Regulation:
Jurisdictional rules 

· Previously, jurisdiction dealing with the matrimonial proceedings would generally have jurisdiction to deal with parental responsibility issues, regardless of whether the child was living in that Member State or not.
· Under the new Regulation, it is primarily the habitual residence of the child at the time that proceedings are issued that determines jurisdiction (Article 8(1)).
 
So, returning to José and Maria and their son, Pedro. If Maria did institute formal proceedings to determine child contact, the English courts would be deemed competent to decide on the issue since Pedro is habitually resident in England  

The only circumstances in which the child’s habitual residence will not determine jurisdiction for the purposes of deciding on parental responsibility matters is where:

· Both of the spouses have agreed to resolve the issue in another jurisdiction in the best interests of the child (Article 12(1));
· And when the child has ‘a substantial connection with that Member State’ (i.e. because of their nationality or because their non-custodial parent is habitually resident there) and is in the best interests of the child’ (Article 12(3)).
So, if José and Maria decide to go through the Spanish Courts to resolve the custody/access of Pedro, they can do so, provided they can demonstrate it’s in Pedro’s best interests. They would do this by, for example, demonstrating that he can understand and speak Spanish fluently, that he visits Spain regularly and is more familiar with the culture of Spain than that of England etc. etc.

The insistence on habitual residence in determining jurisdiction maximises the child’s opportunity to be consulted in the course of proceedings by virtue of their physical presence in the Member State. Even the exceptions offer alternative connecting factors based on the child’s nationality, ‘substantial connection’ or ‘best interests’ to ensure that the child has a positive association with or understanding of the Member State including a familiarity with the language in which proceedings are conducted.  
· While the best interests principle acts as an important means of safeguarding the welfare of children, it is not without its problems. First of all, it remains a vague and somewhat slippery concept, demanding a subjective (adult) assessment as to what level of action is needed to protect the welfare of the child in any given circumstances. Indeed, the Regulation remains vague, as to how these two notions might be reconciled if, for example, the competent child expresses a desire to remain in another state with the non-custodial parent where this is deemed manifestly contrary to the child’s best interests. 
For example, what would happen if Pedro, at the age of 14, having spent an exciting summer with his father in sunny Spain, decides he doesn’t want to go back to England to live with his mum? The fact that he is in the middle of his GCSEs in England and has been living with his mum for his entire life would surely lead the courts to conclude that it is in his best interests to be returned to England. 
In practice, although often cited alongside and as compatible with the more active and autonomous rights-based notion of child participation (Article 12 UNCRC), the best interests principle is often prioritised and serves to undermine the child’s expressed wishes.

Effect of Child-Focussed measures in Brussels II?

· Since the Regulation only seeks to harmonise procedural issues of jurisdiction, recognition and enforcement, however, it may be something of a toothless tiger in actively safeguarding such rights. Certainly, once the rules for determining jurisdiction are followed in respect of matrimonial or parental responsibility matters, the Regulation defers to the domestic law of the competent Member State to decide on the actual substance of any ensuing decisions. The extent to which children’s rights are protected at this level (either through securing sufficient access to their child, or ensuring they have an opportunity to be heard in formal proceedings), therefore, clearly depends on the individual Member State’s compliance with their international human rights obligations. 

· This point is best illustrated by reference to the child’s right to be heard. The EU provisions that seek to reinforce the child’s right to be consulted are only meaningful if domestic child consultation procedures are sufficiently accessible and effective. Given the considerable divergence between domestic courts on the nature and conditions of consultation procedures involving children, including the imposition of different age thresholds, the extent to which the ‘competent’ child will have a meaningful input into family decisions depends entirely on where they happen to be living at the time proceedings are instituted.
So, in Pedro’s case, if proceedings were instituted in England, he would fall within s.1(3)(a) of the Children Act 1989 which makes it mandatory for the courts to have regard to the ascertainable wishes and feelings of the child (in the light of his age and understanding). In Spain, however, even though there are laws  governing children’s rights in family processes, there is no clear guidance or obligation to consult even with the ‘competent’ child. 
Conclusion (poses as many questions as it does answers)
· Can/should the EU effectively enhance and safeguard children’s rights in family proceedings or should this be left up to domestic and international children’s rights law?
· [I would say it should and it can – particularly where EU law (such as fmp) is having such an adverse impact on children’s lives.] 

· But do the institutions have the necessary expertise to start dictating how best to promote and protect children’s rights? – it hasn’t exactly got a good record in this regard! 
· Any genuine endeavour at legal or judicial level to enhance children’s rights under EU law protection must surely be complemented with more dramatic institutional reform.  
· Currently, however, the absence of any specific advocate for children’s rights within the EU institutions level threatens the coherency of this process such that it risks becoming yet another exercise in tokenism.
� The amendment is consistent with Article 5 of the 1996 Hague Child Protection Convention
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